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“HEADSUP” IN THE GULF: A CHECKLIST FOR POTENTIAL
COUNTERPARTY FINANCIAL DISTRESS

The drilling moratorium and Macondo spill litigation may result in some oil and gas companies
undergoing financial distress. No company is “too big to fail.” Now isthe time to make sure your
documents are in order.

Perfect Your Operator’sand Non-Operator’sLiens.

The operating agreement usually grants the operator a contractual, consensual lien on the non-
operator’ sinterest in the minerals to secure the non-operator’ s obligations under the Joint Operating
Agreement (“JOA™) and grants a non-operator alien to secure the operator’s obligations. A contractual
operator’slien is generally not binding on third parties unless the JOA or amemorandum of it, with a
sufficient description of the lien rights, isfiled of record.

= Make sure your company has perfected its operator or non-operator’slien by filing a
memorandum of the JOA with reference to the lien.

= Also, consider filing a UCC-1 Financing Statement in the state where the contract counterparty is
incorporated.
Assignments— Demand Them and Record Them.

If your company is entitled to an assignment of leases, do not alow the other party to delay
giving you the assignments. Demand them. Promptly record all assignments of |eases.

Make Sure Your Insuranceisin Order in the Event a Contract Counter party Goes
Bankrupt.

If acompany isrelying on indemnification from another party for accidents or other losses,
consider asking to be named as an additional insured under that party’ s insurance policy; make sure you
receive a copy of the endorsement to that effect.

Stay on Top of All Rightsand Remedies Set Out in the JOA, and Do Not Waive Them.

= Do not inadvertently let a delinquent or defaulting party assert or enjoy rights they are not entitled
to while in delinquency or default. For example, many specia provisions provide that a
delinquent party does not have aright to propose or participate in new operations until they pay
their overdue amounts. If your company is a non-operator and receives a notice of mineral lien
from a contractor, consider suspending any further payment to the operator.

= |f the JOA permits, send advance billings. Do not let anyone' s unpaid invoices get too large.

= Atthefirst sign of trouble, the non-operators should consider removing the operator.
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These are just afew of the high points. Examine your contracts to determine if there are delayed
obligations, particularly those concerning title to property or past-due payments that require prompt
action.

CONTACTS:

For more information or if you have questions concerning this Client Alert, please contact the
Thompson & Knight attorney with whom you regularly work or one of the attorneys listed below.

Mitchell E. Ayer IraL.Herman
+1.713.653.8638 +1.212.751.3045

Mitchell. Ayer @tklaw.com IraHerman@tklaw.com
David M. Bennett Randy W. Williams
+1.214.969.1486 +1.713.653.8645
David.Bennett@tklaw.com Randy.Williams@tklaw.com
Rhett G. Campbell Arthur J. Wright
+1.713.653.8660 +1.214.969.1303
Rhett.Campbel| @tklaw.com Arthur. Wright@tklaw.com

This Client Alert is sent for the information of our clients and friends. It is not intended as legal
advice or an opinion on specific circumstances and is not intended or written to be used, and may not be
used, by any person for the purpose of avoiding penalties that may be imposed under United States
federal tax laws.
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